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SYNOPSIS. OF OECISION 

-.- 
F o r d  S. Worthy,  Jr . ,  a  p r i v a t e  d e v e l o p e r  i n  N o r t h  C a r o l r n a ,  
s u b m i c t e d  a n  a p p L i c a t i o n  t o  t h e  U n i t e d  S t a c e s  Department  of 
t h e  Amy Corps o f  E n g i n e e r s ,  w i l m i n g t o n  Distr ict ,  f o r  a p e r a l e  
u n d e r  S e c t i o n  LO of the R i v e r  and Harbor  A c t  o f  1899 t o  
c o n s t r u c t  a co~~mercial m a r i n a  o n  Ba th  Creek, near Washington ,  
North C a t o L i n a .  

The C o a s t a l  R e s o u r c e s  Commission (Cormnission) of t h e  Nocth  
C a r o l i n a  Department o f  N a t u r a l  Resour . -es  and Community 
Development  ( D N R C D ) ,  N o r t h  C a r o l i n a ' s  f e d e r a l l y  app roved  
coastal  z o n e  management a g e n c y ,  ob jetted to  M r .  Wor thy ' s  
c o n s i s t e n c y  c e r t i f i c a t i o n  f o r  t h e  p roposed  E a c i l i  t y  o n  t h e  
g r o u n d  t h a t  t h e  f a c i l i t y  was i n c o n s i s t e n t  w i t h  t h e  Nor th  
Carolina C o a s t a l  Management Program because, a s  p r o p o s e d ,  
i t  would  have a d v e r s e  i m p a c t s  o n  t h e  w a t e r  q u a l i t y  o f  Bath  
C r e e k ,  p r i m a r i l y  r e s u l t i n g  f rom i l leqal  o v e r S ~ a r d  discha-CGPS 
of s e w a g e  fsom h a t s  using t h e  m a r i n a  and  f rom o i l  and g a s  
s p i l l s  a t  t h e  m a r i n a ' s  f u e l i n g  f a c i l i t i e s .  

Under  S u b p a r a g r a p h  A o f  S e c t i o n  307(c)(3) o f  t h e  C o a s t a l  Zone 
Management A c t  o f  1972 ,  as amended (CZMA) ( 1 6  U.S.C. 
§ 1 4 5 6 ( c )  ( 3 )  ( A )  1, and  1 5  CFR 930 o f  t h e  Depar tment  o f  Commerce's '  
i m p l e m e n t i n g  r e g u l a t i o n s ,  t h e  ONRCD's o b j e c t i o n  t o  c o n s t r u c t i o n  
of t h e  m a r i n a  p r e c l u d e s  a l l  F e d e r a l  a g e n c i e s  from i s s u i n g  a n y  
p e r n i t  o r  l i c e n s e  n e c e s s a r y  f o r  t h e  a c t r v l t y  t o  p r o c e e d ,  
u n l e s s  t h e  S e c r e t a r y  o f  Commerce f inCs  t h a t  t h e  a c r i v i t y  may 
be F e d e r a l l y  approved b e c a u s e  i t  "is c o n s i s t e n t  w i t h  t h e  
o b j e c t i v e s  o f  t h e  [CZHAI or is o t h e r w i s e  n e c e s s a r y  i n  t h e  
i n t e r e s t  of n a t i o n a l  s e c u r i t y "  i S e c t i o n  3 0 7 ( c ) ( 3 1 ( A )  o f  t h e  
CZNA 1 .  

O n  Augus t  5 ,  1983 ,  p u r s u a n t  t o  S u b p a r a g r a p h  A of  S e c t i o n  
307(c) ( 3 1 o f  t h e  CZMA +nd,.Subpart--B., of 15 CF.R Par+t 930 ,  
t h e  D e p a i t m e n t  of Commerce's  r e g u l a t i o n s  g o v e r n i n g  t h e  
S e c r e t a r y  o f  Commecce's r e v i e w  of a n  o b j e c t e d - t o  a c t i v i t y ,  
F o r d  S .  Wor thy ,  Jr. ( A p p e l l a n t ) ,  f i l e d  an i n i t i a l  Notice o f  
Appea l  w i t h  t h e  S e c r e t a r y .  A ~ g e L l a n t  amended h i s  a g p e a l . o n  
October 11, 1983,  t o  a s s e r t  that t h e  p roposed  a c t i v i t y  was 
c a n s i s t e n t  w i t h  the o b j e c t i v e s  o r  purgoses of t h e  CZXA 
inasmuch as i t  would d e v e l o p  t h e  r e s o u r c e s  of the coastal 
zone  a n d  its c u m u l a t i v e  e f f e c t s  on t h e  n a t u r a l  r e s o u r c e s  of 
the c o a s t a l  t o n e  would be n e g l i g i b l e  and n o t  s u b s t a n t i a l  enouqn 
to  o u t w e i g h  its c o n t r i b u t i o n  t o  t h e  n a r i o n a i  i n t e r e s t .  

The S e c r e t a r y ,  upon c o n s l d e r a t  i o n  of t h e  m a t t r i a l s  submi t t e b  
by A p p e l l a n t ,  t h e  DNRCD,  and i n t e r e s t e d  persons as  w e l l  a s  
a l l  o t h e r  i n f o r m a t i o n  i n  t h e  a d m i n i s t r a t r v e  r e c o r d  o f  t h i s  
a p p e a l ,  made t h e  f o l l o w i n g  findings pursuanr t o  15 C P 2  930.LZl 



( a )  Development  o f  t h e  .cornmercla l  m a r i n a  would f u r t h e r  
o n e  o r  more o f  t h e  cornFet ing n a t i o n a l  o b j e c t i v e s  o r  
p u r p o s e s  c o n t a i n e d  i n  S e c t i o n s  3 0 2  o r  3 0 3  o f  = h e  CZMA. 
( p p *  6-7 . )  

( b )  T h e  a r o j e c t ' s  c o n t r i b u t i o n  t o  t h e  n a t i o n a l  i n t e r e s t  
does n o t  o u t w e i g h  its a d v e r s e  e f f e c t s  on  t h e  n a t u r a l  
r e s o u r c e s  of  t h e  N o r t h  C a r o l i n a  c o a s t a l  zone .  ( p p .  7-10. 

Because  t h e  S e c r e t a r y  f o u n d  t h a t  A p p e l l a n t ' s  ?reject d i d  not  
s a t i s f y  1 5  CFR 9 3 0 . 1 2 1 ( b ) ,  h e  f o u n d  i t  u n n e c e s s a r y  to  c o n s i d e r  
w h e t h e r  t h e  p r o j e c t  s a t i s f i e d  9 3 0 . 1 2 1 ( c )  and  ( d ) .  Based on  
A p p e l l a n t ' s  f a i l u r e  t o  satisfy a l l  f o u r  e l e m e n t s  o f  t h e  
r e g u l a t o r y  t e s t  f o r  f i n d i n g  t h a t  A p p e l l a n t ' s  p r o j e c t  is 
" c o n s i s t e n t  w i t h  t h e  o b j e c t i v e s  o r  ? u r p o s e s U  o f  t h e  CZMA, h e  
d e n i e d  A p p e l l a n t ' s  a p p e a l .  (9. 11.) 



D E C I S I O N  

F a c t u a l  Backqround 

On M a r c h  5 ,  1982,  ,Pa rd  S .  Worthy,  Jr. ( A p p e l l a n t ) ,  a p p l i e d  t o  
t h e  L o c a l  g e r m i t  o f f i c e r  i n  B e a u f o r t  Coun ty ,  Nor th  ~ a r o l i n a ,  
for a  m i n o r  deve lopmen t  p e r m i t  f o r  t h e  c o n s t r u c t i o n  o f  a commercial 
m a r i n a  i n  B a t h  C r e e k ,  n e a r  Wash ing ton ,  N o r t h  C a r o l i n a ,  u n d e r  
t h e  N o r t h  C a r o l i n a  C o a s t a l  Area Management A c t  (CAMA).  On 
A p r i l  6 ,  1982 ,  t h e  A p p e l l a n t  s u b m i t t e d  a  r e v i s e d  a p p l i c a t i o n  
f o r  t h e  p r o j e c t  which ,  i n  r e l e v a n t  p a r t ,  d e s c r i b e d  t h e  p r o j e c t  
as. follows: 

the a p p l i c a n t  p r o p o s e s  t o  c o n s t r u c t  t h r e e  p i e r s  i n  B a t h  
C r e e k ,  s o u t h  o f  t h e  B a t h  C r e e k ,  N.C. 9 2  B r i d g e  a n d  t o  
t h e  eas t  o f  and s e r v e d  by L o t s  B a n d  C a s  shown on  the 
"site p l a n a  of t h i s  a p p l i c a t i o n  ... t h e  n o r t h  p i e r  is 
d e s i g n a t e d  to  accommodate 56 b o a t s ,  t h e  south p i e r  47 
boats and t h e  middle fixer 4 2 1  boats,  f o r  a  t o t a l  o f  1 4 5  
s l i p s .  The p i e r s  w i l l  extend 480 fke t ,  435 f e e t  and  4 4 0  
f e e t ,  r e s p e c t i v e l y ,  from t h e  s h o r e  t o  t h e  c e n t e r  l i n e  o f  
B a t h  Creek Channe l .  The  p i e r s  are t o  be c o n s t r u c t e d  
a l o n g  Ba th  Creek w i t h  adequate c l e a r a n c e  between t h e  
p i e r s  and between  t h e  North g i e r  a n d  t h e  b r i d g e .  S h o r e  
f a c i l i t i e s  w i l l  i n c l u d e  a s h o w e r  and r e s t r o a m  S u i L d i n g ,  
t h e  r e q u i r e d  p a r k i n g  s p a c e s  a s  p e r  t h e  a a t h  Zoning 
O r d i n a n c e ,  a w e l l ,  h o l d i n g  s e p t i c  tanks a t  t h e  Land e n d  
o f  t h e  s o u t h  p i e r ,  a p p r o p r i a t e  s e p t i c  t z n k s  and  d r a i n  
f i e l d .  I n i t i a l  c o n s t r u c t i o n  will i n c l u d e  a p p c o p r i a t s  
electric o u t l e t s -  i n c l u d i n g  L i g h t  f i x t u r e s  to  i l l u m i n a t e  
p a r k i n g  areas a s  w e l l  as t h e  p i e r s .  The s o u t h  p i e r  w i l l  
have two d i e s e l  f u e l  pumps a n d  t w o  g a s o l i n e  pumps- 
A d m i n i s t r a t i v e  Record  [ a l l  r e f e r e n c e s  h e r e i n a f t e r  a r e  
t o  t h e  A d m i n i s t r a t i v e  R e c o r d ]  ; T r a n s c r i p t ,  Appea l  H e a r i n g  
o n  I s s u a n c e  o f  N i n o r  Development  Pe.qwit, pp. 344-3,s 
(."Lit-rch 1, 1 9 8 3 )  [ h e r e i n a f t e r  T r .  1 

B a t h  Creek is a small, na r row body of water f e d  by s m a l l  
t r i b u t a r i e s  v h i c h  h a s  no t i C e  e x c e g t  f o r  w ind -gene ra t ad  tide. 
T r . ,  p .  78- T h e r e  is no  f l u s h i n g  a c t i o n  p r o v i d e d  by  o c e a n  
tides. T r , ,  p .  79. B a t h  Creek is also l o c a t e d  i n  an a r e a  
d e s i g n a t e d  u n d e r  CAMA as a n  Area of E n v i r o n m e n t a l  Concern  
(AEC) a n d  makes up a s i ~ n i f i c a n t  g e o g r a p h i c a l  s q m e n t  of ths 
aath H i s t o r i c  Land Use P l a n .  T r . ,  p .  361  et sea. P u r s u a n t  -- 
t o  t h e  CAMA, a n  a r e a  may Se d e s i g n a t e d  as a n  AEC Sy tne 
C o a s t a l  R e s o u r c e s  Commission ( C o m m i s s i o n ) ,  which is ?a r t  of 
t h e  N o r t h  C a r o l i n a  O e p a r t a e n t  o f  i d a t u r a l  Resources and Communrty 
Oeveloament  (DNRCD) -- N o r t h  C a r o l i n a ' s  l e a d  c o a s t a l  a g e n c y  --, 
b e c a u s e  i t  is a  f r a g i l e  o r  h i s t o r i c  a r e a ,  o r  c o n t a i n s  e n v i r a n m e n t a i  
or n a t u r a l  r e s o u r c e s  o f  more t h a n  l o c a l  s i s n i  t l c a n c e  " m e r e  
u n c o n t r o l l e d  o r  i n c o m p a t i b l e  d e v e l o p m e n t  c o u l d  r t s u l t  : n  
m a j o r  o r  i r r e v e r s i b l e  damage t o  i m y o r t a n t  h i s t o r i c ,  c u l t u r a l ,  
s c i e n t i f i c  o r  s c e n i c  v a l u e s  o r  n a t u r a l  sys t ems .  North C a r o l r n a  



C o a s t a l  Xanagemen t Program, pp.  76-77 [ h e r e i n a f t s r  NCCNP] . 
B a t h  Creek s u p p o r t s  a v a r i e t y '  if r e c r e a t i o n a l  b o a t i n g ,  swimmrns, 
water s k i i n g  a n d  f i s h i n g  a c t i v ~ t i e s .  T r . ,  g. 105. X small 
c o m m e r c i a l  m a r i n a  is Loca ted  on B a t h  C r e e k  o p p o s i t e  t h e  s i t e  
o f  t h e   appellant*^ p r o g o s e d  m a r i n a .  Tr., p. 67.  Ba th  C r e e k  
is Located w i t h i n  N o r t h  C a r o l i n a ' s  coastal  zone  a s  d e f i n e d  by 
S e c t i o n  30411)  of t h e  C o a s t a l  Zone Management A c t  o f  1972 ,  a s  
amended (CZMA).  S e c t i o n  113-A-103(2) o f  t h e  C M A ,  cited i n  
NCCMP, p .  168. 

On A p r i l  1 2 ,  1982 ,  A p p e l l a n t  a p p l i e d  to  t h e  Amy C o r p s  of 
E n g i n e e r s  (COEI f o r  a p e r m i t  t o  c o n s t r u c t  his mar ina  u n d e r  
S e c t i o n  10 of  t h e  R i v e r  a n d  Harbor A c t  o f  1899. The A p p e l l a n t  
c e r t i f i e d  i n  h i s  a p p l i c a t i o n  t h a t  t h e  p r o p o s e d  a c t i v i t y  was 
c o n s i s t e n t  w i t h  t h e  NCCMP. COE P u b l i c  Notice 0210. T h e  COE 
i s s u e d  a p u b l i c  n o t i c e  o n  A p r i l  29, 1982 ,  t h a t  t h e  A p p e l l a n t  
had  a p p l i e d  f o r  t h e  p e r m i t .  COE P u b l i c  Notice 0210. 

On J u n e  3, 1982 ,  t h e  local  p e r m i t  o f f i c e r  f o r  B e a u f o r t  Coun ty  
found t h a t  t h e  p r o p o s e d  d e v e 1 ~ ; l m e n t  w a s  " + i n o o n s i s ~ ~ e n t u  w i t h :  

(1) "The s t a t e  g u i d e l i n e s ,  p a r t i c u l a r l y  1 5  NCAC 7H.O207(d) 
which r e q u i r e s  t h a t  i n  p a r t ,  no  a c t i v i t y  s h a l l  ( s i c )  
a l l o w e d  wh ich  is d e t r i m e n t a l  t o  p u b l i c  t r u s t  r i g h t s  
a n d  the b i o l o g i c a l  a n d  p h y s i c a l  f u n c t i o n s  o f  t h e  e s t u a r y  
( i n  t h a t ] '  t h i s  p r o j e c t  ca l l s  for  1 1 5  s l i p  mar ina  which  
d o e s  n o t  c o n s i d e r  w a t e r  q u a l i t y  i m p a c t s  of t h i s  deve lo@menc ,  
a n d  

( 2 )  " t h e  local  Land use g l a n ,  see s a g e  9 o f  Bath  Land 
Use p l a n  which p r o v i d e s  t h a t  no s i g n i f i c a n t  i n c r e a s e  
i n  the p o l l u t i o n  of B a t h  Creek  w i l l  be alLowed [ i n  
t h a t ]  t h i s  p r o j e c t  calls for a 1 4 5  sl i? mar ina  which  
would t e n d  t o  i n c r e a s e  p o l l u t i o n  i n  a a t h  Creek." 
T r . ,  p. 294.  

N~netRefess, the LocaL spermit @f f icer issued the CAiYA minor  
d e v e l o p m e n t  p e r m i t  s u b j e c t  t o  c o n d i t i o n s  which ,  a c c o r d i n g  t o  
t h e  local  p e r m i t  officer, i f  met, would r e n d e r  t h e  p r o j e c t  
c o n s i s t e n t  w i t h  t h e  NCCHP. One c o n d i t i o n  p r o v i d e d  t h a t  p r i o r  
t o  c o n s t r u c t i o n  o f  any f u e l  f a c i l i t i e s  t h e  a p p l i c a n t  mus t  
meet t h e  r e q u i r e m e n t s  e s t a b l i s h e d  by t h e  Nor th  C a r o l i n a  
W i l d l i f e  R e s o u r c e s  Commission.  Tr., p .  292, 

On J u n e  1 8 ,  1982 ,  t h e  Town o f  B a t h ,  North C a r o l i n a ,  a l l e g i n g  
t h a t  t h e  p r o p o s e d  a c t i v i t y  would c a u s e  water q u a l i t y  d e g r a d a t i o n ,  
i m p a i r  n a v i g a t i o n  and  d e s t r o y  t h e  i n t e g r i t y  of t h e  c o a s t a l  
w e t l a n d s  a n d  t h e  f r a g i l e  e s t u a r i n e  system of 8ath C r e e k ,  
a p p e a l e d  t h e  i s s u a n c e  o f  t h e  c o n d i t i o n a l  CXMX minor  deve lopmen t  
g e m i t  t o  t h e  Commission.  T r . ,  p p -  299-300. By l e t t e r  d a t e d  
J u l y  21, 1982 ,  t h e  COE n o t i f i e d  t h e  A p g e l l a n t  t h a t  i t  wouLd 
n o t  act on h i s  a p p l i c a t i o n  u n t i l  t h e  a p p e a l  of t h e  i s s u a n c e  
o f  t h e  minor  deve lopmen t  p e r m i t  was resolved. Letter f rom 



Charles Hollis, COE Regulatory Branch, to ~ppellant, July 21, 
1982. . . 

On March 1, 1983, the Commission held a hearrng on the issuznce 
of the conditional permit. Subsequently, the Commission 
revoked the Appellant's conditional permit because it found 
that the local permit officer had improperly delegatsd his 
authority to condition the ?emit so as to mitigate the 
adverse impacts of the proposed development. Commission 
Findings of Pact, Conclusions of Law and Order In the Xatter 
of the Appeal from the Issuance of a C A M  Ninor Development 
Permit No. 82-0010 to Ford S. Worthy by Town of Bath and Bath 
Preservation Association, May 19, 1983 [hereinafter Commission's 
Findings]. 

On July 7, 1983,1/ the DNRCD notified the Appellant and the COE 
that it had determined the proposed activity to be inconsistent 
with the NCCXP because: (1) the Commission had revoked the 
CAI% minor development permit; (2) the Division of Environmentall 
Management had noted that the continued proliferation of 
marina facilities in Bath Creek could result in water quality 1 
degradation due to the increases of bacterial pollution from 
illicit overSoard discharges and from gas and oil spills from 
fueling facilities; and ( 3) the Wildlife Resources Commission 
had objected that water quality degradation would damage fish 

1/ Despite the fact that more than six months passed between - 
the data of the 2ublic notice of the Apgellant's application 
for the COE permit ( ~ p r i i  29, 1982) and the date of the DNRC3 
consistency objection (July 7, 1983), a timely cansistency 
objection was made. Section 930.63(a) of Title 15 of the 
Code of Federal Segulations (the CZYA regulations) grovides 
that concurrence by a State coastal management agency in the 
consistency certification by an applicant for a Federal 
pemic or license shall be conclusi*~ely presumed in ths 
absence of an objection by the State aqency within six months 
following commencement of review. State agency review of a 
consistency certification commences when the agency receives 
a copy of the certification and the necessary data and 
information to support it. 15 C38 930.60(a). The "necessary 
data and information" required to be submitted with the 
consistency certification is described in 15 CFR 930.58, and 
may include State or local government pernlts which are 
required in addition to the Federal License or germit. 15 
CFR 930.56(b). North Carolina's Federzlly-approved coastal 
management progrzm requrres that a State C.\XA germit 5e 
obtained ?rior to a State consistency dstern~nation being 
made and that the applicant subm~t this determination to the 
federal agent:! in order to complete the application for the 
Federal licensl or pernit. NCCXP, p. 235. Secause the 



a n d  w i l d l i f e  r e s o u r c e s .  A c c o r d i n g  t o  t h e  DNRCD, t h e  c o n d i t i o n s  
c o n t a i n e d  i n  t h e  minor  d e v e l o p m e n t  y e r m l t  d i d  n o t  a d e q u a t e l y  
a d d r e s s  t h e s e  c o n c e r n s .  DNRCD's Cons is t e n c y  O b j e c t i o n ,  July 
7,  1983 .  - 
Under  S u b p a r a g r a p h  A of S e c t i o n  307(c) ( 3 )  of t h e  CZt4A a n d  15 
CFR 930 .131  of t h e  Depar tment  of Commerce's  imp lemen t ing  
r e g u l a t i o n s ,  t h e  DNRCD's o b j e c t i o n  to A p p e l l a n t ' s  m a r i n a  
project on t h e  ground t h a t  t h e  ~ r o g o s c d  a c t i v i t y  is i n c o n s i s t z n t  
w i t h  t h e  RCCHP p r e c l u d e s  t h e  COE f rom i s s u i n g  any  p e r m i t  
n e c e s s a r y  f o r  t h e  p r o j e c t  t o  p r o c e e d  u n l e s s  t h e  S e c r e t a r y  of 
Commerce d e t e r m i n e s  t h a t  the p r o j e c t  is " c o n s i s t e n t  w i t h  t h e  
o b j e c t i v e s  o r  p u r p o s e s  o f  t h e  [CZAAI ,  o r  is n e c e s s a r y  i n  t h e  
interest of n a t i o n a l  s e c u r i t y n  ( 1 5  CFR 9 3 0 . 1 2 0 ) .  

A p a e a l  t o  t h e  S e c r e t a r y  o f  Commerce 

On A u g u s t  5,  1983 ,  t h e  A p p e l l a n t ,  p u r s u a n t  to S u b p a r a g r a p h  A 
o f  S e c t i o n  3 0 7 ( c ) ( 3 )  o f  t h e  CZNA and  1 5  CFB 930,  S u b p a r t  H, 
Commerce ' s r e g u l a t i o n s  g o v e r n i n g  t h e  rev iew by hhe S s G r e t a r y  
o f  Commerce o f  an o b j e c t e d - t o  a c t i v i t y ,  f i l e d  a  n o t i c e  o f  
a p p e a l  f rom the DNRCD's o b j e c t i o n  w i t h  t h e  S e c r e t a c y  o f  
Commerce. The pa r t i e s  t o  t h i s  a p g e a l  a r e  t h e  A g p l l a n t  a n d  
the DNRCD. The Seere ta&? o f  Commerce h a s  c e s e r v e d  t h e  a u t h o r i t y  
t o  d e c i d e  t h i s  a p p e a l .  Depa r tmen t  O r g a n i z a t i o n  O r d e r  25-SA, 
S e c t i o n  3 , 0 1 ( w ) .  

The A p a e l l a n t , *  i n  h i s  i n i t i a l  n o t i c e .  o f  a p p e a l ,  aLleged a s  
the ground f o r  h i s  a p ~ e a l  t h a t  the S t a t r  of Nor th  C a r o l i n a  
hau  not made a c o n s i s t e n c y  o b j e c t i o n  b u t  had s i m p l y  r e v o k e d  
t h e  local  p e r m i t  issued t o  the AppeLlan t  on n r o c e d u r a l  g r o u n d s .  
A g p a l l a n t l s  Notice of A g p e a l ,  Augus t  5 ,  1983.2/ By l e t t e r  
dated S e p t e n b e r  2 ,  1983 ,  t h e  A d m i n i s t r a t o r  of t h e  Y a t i o n a l  
O c e a n i c  and  A t m o s p h e r i c  A d m i n i s t r a t i o n  ( N O M I ,  a n  b e h a l f  o f  t h e  
S e c r e t a r y  of Commerce, n o t  i f  i ed  t h e  A p p e l l a n t  t h a t ,  a l t h o u g h  
h i s  a p p e a l  was a c c e p t e d  a s  t i m e l y  f i l e d ,  h e  had n o t  s t a t e d  a 
g r o u n d  o n  which  t h e  S e c s e t a r y  m&y susr.a.irl an  a p p e a l .  The 

l / ( c o n t .  i s s u a n c e  o f  t h e  CAi4A minor p e r m i t  was a p p e a l e d ,  - 
o n  J u n e  1 8 ,  1982, a n d ,  a f t e r  a h e a r i n g ,  r evoked  on Xay 1 9 ,  
1983 ,  S t a t e  a g e n c y  review c o u l d  n o t  have  begun u n t i l  t h a t  
date. Therefore, the J u l y  7 ,  1 9 8 3  c o n s i s t e n c y  o b j e c t i o n  by 
the DNRCD, o c c u r r i n g  less t h a n  two months  a f t a t  r e v o c a t i o n  
o f  t h e  CX31A minor g e m i t ,  was t i m e l y  aade. 

2/ While  t h i s  is n o t  a g round  on wnich  t h e  S e c r e t a r y  c a n  - 
s u s t a i n  a n  a p p e a l ,  a  review of t h e  a d m i n i s t r a t i v e  r e c o r d  
shows t h i s  a rgumen t  to  Se w i t h o u t  merit .  The  S t a t e  had i n  
f a c t  made a  c o n s i s t e n c y  o b j e c t i o n  t o  t h e  p roposed  a c t i v i t y  o n  
J u l y  7 ,  :983 .  DNRCD's C o n s i s t e n c y  O b j e c t i o n  o f  J u l y  7 ,  1983.  



A p p e l l a n t  was granted 30 days to amend his apgeal to plead 
either or both of the two statutory grounds tor an 
appeal, inf ra, and submit supporting intormat ion. ay Lettzr 
of October 5 ,  1983, the Appellant amended his appeal and 
submitted additional supporting information sufficisnt to 
avoid dismissal of the apgeal. The Appellent's amended apgeal 
alleged that the construction of the marina is "consistent 
with the objectives or purposes of the CZMA", one of the tuo 
statutory grounds for sustaining an appeal. Appellant's 
Amended Appeal and Supporting Statement, October S, 1983. 

Commerce published a notice of this appeal in the Federal 
Register on November 10, 1983 ( 1 8  Fed. Red. 51677 (1983) and -- 
in the Local newspaper for the Bath Crsek area, The Washinqton 
Daily-News, on Decemb2r 7, 1983. Each of the n-otices stated 
that interested parties could submit comments to the Secretary 
of Commerce on the issues raised by the appeal within 30 days 
from the date of publication of the notice. On December 30, 
1983, Commerce requested that the DNRCD supplement the 
administrative record by providing information which the 
DNRCD had considered in making its consistency decision and 
to submit any additional comments relevant to the four elements 
identified in 15 CFR 930.121 for finding that the proposed 
activity is "consistent with the objectives or purposes of 
the [CZNA] ." The Appellant also was invited to submit additional 
information and comments. Commerce received additional 
information and comments from the Appellant and the ONRCD 
on January 9, 1984, and January 13, 1984, respectively. ALL 
supporting' informatiorr submitted by the parties agd t h e  
numerous comments submitted by individuals and 2rivate 
organizations during the course of this appeal ara included 
in the administrative record of this decision. 

I find that this appeal is properly under consideration and 
that the parties have complied with the procedural requirements 
set forth in Subparts D and H of 1.5 CFR Part 930. 

Grounds for Sustaininq an A~oeal 

Subparagraph A of Section 307(cj(3) of the CZ3A provices. 
that Federal Licenses or permits for activities affectin5 
land or water uses in the coastal zone may not be granted 
until either the State concurs in the  determination thzt such 
activities will be consistent with its Federally approved 
coastal  zone management program (its concurrence may b e  
conclusive Ly presumed in certain circumstances 1 ,  o r  the 
Secretary of 2omerce finds, "after providing a reasonable 
opportunity for detailed comments f r a m  the Federal asency 
involved and from the state," that "the activity is consistent 
with the objectives of [the CZMAI or is otherwise necessary 
in the interest of national security." The Aepellant has only 
plsaded that his activity is cormistent with t.he objectives 
or purposes of the CZ4IA. I have therefore confined my ceview 
to the first statutory ground. 



The  r e g u l a t i o n  i n t e r p r e t i n g  t h e  s t a t u t o r y  g r o u n d  " c a n s  i s t e n t  
w i t h  t h e  o b j e c t i v e s  o f  [ t h e  C.ZMAIN is f o u n d  a t  lS CF2 930.12:  
a n d  s t a t e s :  

T h e  t e r m  " c o n s F s t = n t  w i t h  t h e  o b j e c t i v e s  o r  s u r 2 o s e s  
o f  t h e  [ C Z M I  A c t "  d e s c r i b e s  a  F e d e r a l  l i c e n s e  o r  
p e r n i t  a c t i v i t y ,  o r  a  F e d e r a l  a s s r s t a n c e  a c t i v i t y  
w h i c h ,  a l t h o u g h  i n c o n s i s t e n t  w ~ t h  a  S t a t 2 ' s  management  
p r o g r a m ,  is f o u n d  by t h e  S e c r e t a r y  t o  b e  p e r m i s s i b l e  
b e c a u s e  i t  s a t i s f i e s  t h e  f o l l o w i n g  f o u r  r e q u i r e m e n t s :  

( a )  T h e  a c t i v i t y  f u r t h e r s  o n e  o r  more o f  t h e  
c o m p e t i n g  n a t i o n a l  o b j e c t i v e s  o r  p u r p o s e s  c o n t a i n e d  
i n  s e c t i o n s  3 0 2  o r  3 0 3  o f  t h e  A c t ,  

( b )  When p e r f o r m e d  s e p a r a t e l y  o r  when i t s  
c u m u l a t i v e  e f f e c t s  a r e  c o n s i d e r e d ,  i t  w i l l  n o t  
c a u s e  a d v e r s e  e f f e c t s  o n  t h e  n a t u r a l  r e s o u r c e s  o f  
t h e  coas ta l  z o n e  s u b s t a n t i a l  e n o u g h  t o  o u t w e i s h  
its c o n t r i b u t i o n  t o  t h e  n a t i o n a l  i n t e r e s t ,  

( c )  T h e  a c t i v i t y  w i l l  n o t  v i o l a t e  a n y  r e q u i r e m e n t s  
o f  the C l e a n  A i r  A c t ,  a s  amended ,  o r  t h e  F e d e r a l  
Water P o l l u t i o n  C o n t r o l  A c t ,  a s  amended,  a n d  

( d l  T h e r e  is no  r e a s o n a b l e  a l t a r n a t i v e  a v a i  L a b l e  
( e . g . ,  l o c a t i o n [ ,  1 d o s i g n ,  e t c .  w h i c h  would  2er3:: 
t h e  a c t i v i t y  t o  b e  c o n d u c t e d  i n  a  m a n n e r  c o ' n s l s t ~ n i  
w i t h  t h e  management  2 raqra rn .  

I n  o r d e r  t o  d e t e r m i n e .  t n a t  t h e  g r o u n d  f o r  s u s t a i n i n g  a n  
a p p e a l  h a s  S e e n  m e t ,  I m u s t  f i n d  t h a t  t h e  g r o j e c t  s a t i s f i e s  
a l l  f o u r  e l e m e n t s  o f  15 CFR 9 3 0 . 1 2 1 .  

F i r s t  C l e m e n t  

To s a t i s f y  t h e  f i r s t  e l e m e n t  o f  t h i s  r e s u l a t i o n ,  I m u s t  f i n d  
t h a t :  

T h e  a c t i v i t y  f u r t h e r s  o n e  o r  x o r e  o f  t h e  c o m p e t i c ~  
n a t i o n a l  o b j e c t i v e s  o r  p u r p o s e s  c o n t a i n e d  i n  
s e c t i o n s  3 0 2  o r  303  o f  t h e  [CZMAI . 

1 5  CFR 9 3 0 . L Z L ( a ) .  

S e c t i o n s  302  a n d  3 0 3  o f  t h e  CZXX i d e n t i f y  a  n u n b e r  o f  o o j e c = i v e s  
a n d  p u r p o s e s  w h i c h  may b e  g e n e r a l l y  s t a t e d  a s  f o l l o w s :  

1. To p r e s e r v e ,  p r o t e c t  a n d  w h e r e  p o s s i b l e  t o  r e s t o r e  
o r  e n h a n c e  t h e  r e s o u r c e s  o f  t h e  c o a s t a l  z o n e  ( S e c t i c n  
3 0 2 ( a ) ,  (b), ( c ) ,  ( d l ,  (el, i f ) ,  ( g ) ,  a n d  ( i ) ;  a n d  
S e c t i o n  3 0 3 ( 1 ) ) ;  

2. To d e v e l o p  t h e  r e s o u r c e s  o i  t h e  c c a s t a l  z o n e  
( S e c t i o n  3 0 2 ( a ) ,  ( b )  a n d  ( i ) ;  a n d  S a c t i o n  3 0 3 ( 1 ) ) ;  



3. To e n c o u r a g e  and assist t h e  S t a t e s  t o  e x e r c i s e  
t h s i r  f u l l  a u t h o r i t y -  n v e c  the Lands and  w a t e r s  
i n  the coastal  z o n e ,  g l v i n g  c o n s i d e r a t i o n  t o  t h e  
n e e d  t o  p r o t e c t  a s  w e l l  a s  to  d e v e l o p  c o a s t a l  
r e s o u r c e s ,  i n  r e c o g n i t i o n  by the C o n g r e s s  t h a t  
S t a t e  a c t i o n  is the "key'' & to  more s f  fective 
p r o t e c t i o n  and  use o f  t h e  r e s o u r c e s  o f  t h e  c o a s t a l  
z o n e  ( S e c t i o n  302(h) a n d  ( i ) ;  a n d  S e c t i o n  303(2)). 

As I h a v e  s t a t e d  i n  a p r e v i o u s  c o n s i s t e n c y  a p p e a l  d e c i s i o n ,  
b e c a u s e  C o n g r e s s  h a s  broadly d e f r n e d  t h e  n a t i a n a l  i n t e r e s t  i n  
coastal  z o n e  management t o  i n c l u d e  b o t h  p r o t e c t i o n  and 
d e v e l o p m e n t  o f  coastal  r e s o u r c e s ,  t h i s  elemenr w i l l  "normal ly1 '  
be found  t o  be s a t i s f i e d  on appeal .  Decision o f  t h e  S e c r e t a r y  
of Commerce i n  t h e  Matter o f  t h e  A p p e a l  by Exxon Company, U.S . A o ,  
to a  C o n s i s t e n c y  Objection by t h e  C a l i f o r n i a  C o a s t a l  Commission,  
February 18. 1986; 49 Fed. Req. 8274 (March 6 ,  1 9 8 4 ) .  - 
A p p e l l a n t ' s  p r o p o s e d  c o n s t r u c t i o n  of  a commerc i a l  m a r i n a  
would d e v e l o p  t h e  r e s o u r c e s  of t h e  c o a s t a l  zone  by p r o v i d i n g  
i n c r e a s e d  r e c r e a t i o n a l  b o a t i n g  f a c i l i t i e s .  The deve lopmen t  
o f  b o a t i n g - f a c i l i t i e s  a n d  a c o n s i d e r a t i o n  of t h e  e f f e c t s  of 
s u c h  deve lopmenf  on t h e  o t h e r  r e s o u r c e s  o f  t h e  c o a s t a l  zone  
are among t h e  n a t i o n a l  o b j e c t i v e s  o f  the CZMA. T h e r e f o r e ,  
I f i n d  t h a t  t h e  A p p e l l a n t ' s  p r o p o s e d  deve lopmen t  of a commerc i a l  
marina s a t i s f i e s  the i n i t i a l  e l e m e n t  of the r e g u l a t i o n .  

Second Element  

To s a t i s f y  t h e  s e c o n d  e l e m e n t  of  the r e g u l a t i o c ,  1 nust  f i n d  
t h a t :  

When perf orined s e p a r a t e l y  o r  when its c u m u l a t i v e  
effects are c o n s i d e r e d ,  t h e  a c t i v i t y  x i 1 1  n o t  
c a u s e  a d v e r s e  e f f e c t s  on t h e  n a t u r a l  r e s o u r c e s  
of t h e  c o a s t a l  zone  s u b s t a n t i a l  enough t o  o u t u e r g h  
its c o n t r i b u t i o n  t o  t h e  n a t i o n a l  i n t e r e s t .  

1s CF2 930.121(b). 

T h i s  e l e m e n t  r e q u i r e s  t h a t  I b a l a n c e  t3e a d v e r s e  e f f e c t s .  o f  
t h e  o b j e c t e d - t o  a c t i v i t y  on t h e  n a t u r a l  r e s o u r c e s  o f  t h e  
c o a s t a l  zone a g a i n s t  i ts  c o n t r i b u t i o n  t o  t h e  n a t i o n a l  i n t e r e s : .  

Adve r se  E f f e c t s  

The DNRCD a s s e r t s  t h a t  A p p e l l a n t ' s  p r o j e c t  w i l l  nave an 
a d v e r s e  impact  on t h e  w a t e r  q u a l i t y  of Bath  Creek .  3 N R C D 1 s  
C o n s i s t e n c y  O b j e c t i o n ;  Commiss ion ' s  FFnd iags .  T h i s  a s s e r t i o n  
is based p r i m a r i l y  on t h e  comments b e f o r s  the  D N R C D  of  two 
S t a t e  a g e n c i e s ,  t h e  North C a r o l i n a  N i l d l i f s  Resources  Comrnissicn 
and  t h e  Water  Q u a l i t y  S e c t i o n  o f  t h e  D i v i s i o n  o f  E n v i r o n m e n t a l  
Management : 



( a )  The N o r t h  C a r o l i n a  W r l d l r f e  Commlsslon 
o b j e c t e d  to  t h e  w a t e r  q u a l i t y  d e g r a d a t i o n  w h i c h  would 
r e s u l t  f rom i n s t a l l a t i c 2 n  $5 t w o  d i e s e l  f u e l  pumps and 
t w o  g a s o l i n e  pumps, a l l  o n - t h e  s o u t h  p i e r ,  d u e  t o  
p o t e n t i a l  damage t o  w a t e r  fowl  a n d  o t h e r  b i r d  
p o p u l a t i o n s ,  i n l a n d  f i s h e r y  c e s o u r c e s ,  and  b e n t h i c  
o r g a n i s m s .  

(b) The Water Q u a l i t y  S e c t i o n  o f  t h e  D i v i s i o n  
o f  E n v i r o n m e n t a l  Nanagement commented t h a t  s i n c e  
t h e  p r o p o s e d  d e v e l o p m e n t  d i d  n o t  c a l l  f o r  d i s c h a r g e  
of wastewater, no c e r t i f i c a t i o n  f rom t h e  S e c t i o n  was 
r e q u i r e d .  The  comment c o n t i n u e d  a n d  a d v i s e d :  

Even though  a  c e r t i f i c a t i o n  is n o t  r e q u i r e d ,  
t h e  c o n t i n u e d  p r o l i f e r a t i o n  o f  m a r i n a  f a c i l i t i e s  
i n  Bath a n d  s i m i l a r  a r e a s  a l o n g  t h e  P a m l i c o  
R i v e r  t e n d  t o  i n c r e a s e  t h e  p o t e n t i a l  for 
b a c t e r i a l  p o l l u t i o n  r e s u l t i n g  from i l l i c i t  
o v e r b o a r d  d i s c h a r g e s  a n d  f o r  g a s  and  o i l  
s p i l l s  f rom fueling f a c i l i t i e s .  I n  a d d i t i o n ,  
r a i n f a l l  r unof  E f rom paved  o r  unpaved p a r k i n g  
o r  s t o r a g e  a r e a s  may r e s u l t  i n  o i l s ,  m e t a l s ,  o r  
b a c t e r i a l  c o n t a m i n a t i o n  i n  t h e  immediate v i c i n i t y .  

Commiss ion ' s  F i n d i n g s ,  F i n d i n g s  o f  Fact, P a r .  1 4 .  

I n  a d d i t i o n ,  t h e  ONPCD f o u n d  t h a t  t h q s e  p rob lems  c o u l d  n o t  be 
m i t i g a t e d  by t h e  c o n d i t i o n s  imposed by t h e  Loca l  p e r m i t  
o f f i c e r .  ONRCD's C o n s i s t e n c y  O b j e c t i o n .  

I n  r e s p o n s e ,  A p p e l l a n t  a s s e r t s  t h a t  t h e  r e c o r d  d o e s  n o t  
s u p p o r t  t h e  DNRCD8 s c o n t e n t i o n  t h a t  c o n s t r u c t i o n  of t h e  
m a r i n a  would r e s u l t  i n  any  d e t e r i o r a t i o n  of  water q u a l i t y .  
H e  a r g u e s  t h a t  t h e  c u m u l a t i v e  e f f e c t s  on  t h e  n a t u r a l  r e s o u r c e s  
o f  t h e  c o a s t a l  zone  w i l l  Se n e g l i g i b l e  and  t h a t  a n y  imgac t  on  
w a t e r  q u a l i t y  would be min imized  by h i s  ag reemen t  t o  meet 
~ ~ n c i i r i o r p s  imposed by the . M i l d l i f e  2ssources C m m i s s  i o n  
and t o  r e q u i r a  t h e  u s e  of  pump-out f a c i l i t i e s  p r o v i d e d  by 
t h e  m a r i n a .  A p p e l l a n t ' s  S u p p o r t i n g  S t a t e m e n t s  of O c t o b e r  5, 
1983 and J a n u a r y  9-, 1984.  A p p e l l a n t  relies on  t e s t i m o n y  
p r o d u c e d  a t  t h e  h e a r i n g  b e f o r e  t h e  Commission on  :he I s s u a n c e  
of  t h e  c o n d i r i o n a l  CAM m i n o r  g e r m i t .  

I am p e r s u a d e d  Sy t h e  a v i d e n c e  i n  t h e  r e c o r d  t h a t ,  n o t w i t h s t a n d i n s  
A p p e l l a n t ' s  offer t o  meet a l l  S t a t e  s t a n d a r d s  and t o  m i t i g a t e  
t h i s  p r o j e c t  , A p p e l l a n t ' s  p r o g o s e d  n a r i n a  c o u l d  have a d v e r s e  
e f f e c t s  a n  t h e  w a t e r  q u a l i t y  of B a t h  Creek and,  t h e r e f o r e ,  o n  
t h e  n a t u r a l  r e s o u r c e s  o f  t h e  c o a s t a l  zone.  A g p e l l a n t  h a s  n o t  
e s t a b l i s h e d  t h a t  t h e s e  e f f e c t s  would n o t  t a k e  place i f  h i s  
p r o p o s e d  p r o j e c t  were to  s r o c e e b .  



_ The DNRCD's assertion o f  adverse effects on the water quality 
of Bath Creek, based principalLy on the comments SeCore it 
o f  the two State agencies, cited above, is corroborated by 
testimony at the permit appeal hearing and by the findings 
made by the Local permit officer in issuing the conditional 
permit .  . Bob Benron, supervisor o f  the Shellfish Sanitation 
Program of the North Carcdina Diu-isician of &a-kth -Services, 
testified at the permit appeal hearing that in his opinion 
Appellant's project would "add to the bacterial loading of 
Bath C r e e k . '  Mr. Benton stated that compliance with a condition 
requiring all boat heads to be locged would not "relieve the 
problem" of significant increase o f  poLlu t ion in a a t h  Creek 
since t h e  'policy sounds goad but in tact they have not 
ptoven it fo work.* Tr., pg- 60-62. Further, i4r. Benton 
testified that  use of pump-out facilities was low and not 
enforced in Morth Carolina. Tr. , p. 63. While the- Appellant 
did  establish, through cross-axaminat ion  of Mr. Benton, that 
Appellant's project would not have a significant adverse 
effect on the shellfish areas of Bath Creek and that Mr. 
Benton has no specific evidence of any marina-caused pollution 
in aath Creek, this does not refute Mr .  Bentqn's .direct 
heiSeim&ty on ..tme ,@&ecMtSal of aeve~se water quality eef ects. 

Aggellant also relies on the testimony o f  Colonel Paul Dennison, 
retired COE Oistrict Engineer for Wilmington, North Carolina. 
Col. Dennison stated his opinion that *the marina itself as 
far as a major contributor to the pollution potential is not 
a significant consideration and would not have adverse effects." 
Tr., p. 192, However, Col. Dennison was only qualified as an ' 
expert in navigation and permitting and also acknowledbes 
that *a matina or any use*..adjacent to our coastal estuarine 
waters represents a potential for increased pollution. " 
Tr., gp. 185, 197. 

While the local p e r m i t  officer of Beaufort County issued a 
conditional permit to Appellant, he confirmed in a Letter to 
Appellant that he had found Appellant's project inconsrstent 
ui th 15 X C X  78.0207 (6) becavse he was "gart.icu*LarEy ooacecned 
about runoff from the parking area, fuel spillage and illicit 
sewage discharges." Tr., pp. 296-7. Evidence in the rword 
supports the opinion of the local germi t officer that runoff . 
could be a problem because Appellant's project does not 
provide for grease and sediment traps for storm water  r u n o f f .  
Tr., p .  41. Appellant has offered no evidence to the contrary. 

Finally, Appellant offers to aitigate the effects oi his 
project 5 y  agreeing not to construct any fuel Eacilities 
until he has met any conditions imposed by the Wildlift 
Resources Commission. Appellant's Supporting Statement of 
January 9, 1981. The Wildlife Resources commission found 
that Appellant's project does not "address any special 
facilities or safety precautions to 3recLude this degradation 
[by the f u e l  aumpsl af water quality or to prevent a ma jar 
accidental spill." Tr., p -  290. Appellant has not established 



what c o n t i l t i o n s  h e  w i l l  meet, w h a t  e f f e c t  t h e  a d d ~ t i o n a l  
m i t i g a t i o n  m e a s u r e s  w i l l  h a v e  o n  water q u a l i t y ,  a n d  how h e  
w i l l  be  bound by t h e s e  c o n d i t i o n s .  : u l o r e o v a r ,  there is some 
q u e s t i o n  w h e t h e r  t h e  W i l d l i f e  R e s o u r c e s  Commiss ion  c a n  be  
d e l e g a t e d  t h e  a u t h o r i t y  t o  i q p d s e  ~ o n d i t i o n s  o n  A p p e l l a n t ' s  
p r o j e c t .  C o m m i s s i o n ' s  F i n d i n g s .  Even g i v i n g  t h e  A p p e l l a n t  
t h e  h e n e f i t  o f  t h e  d o u b t  t h a t  h e  c a n  mi t iga te  c o m p l e t e l y  t h e  
a d v e r s e  e f f e c t s  of Cue1 pumps a t  h i s  m a r i n a ,  I s t i l l  f i n d  
t h a t  h i s  p r o j e c t  w o u l d  h a v e  a d v e r s e  effects o n  t h e  water 
q u a l i t y  o f  B a t h  C r e e k ,  d u e  t o  i n c r e a s e d  b a c t e r i a l  p o l l u t i o n  
and i n c r t z a a e d  r u n o f f ,  d i s c u s s e d  a b o v e .  

C o n t r i b u t i o n  t o  t h e  N a t i o n a l  I n t e r e s t  

Commerce r e g u l a t i o n s  i n d i c a t e  t h a t  t h e r e  a r e  s e v e r a l  ways  t o  
d e t e r m i n e  the  n a t i o n a l  i n t e r e s t  i n  a p a r t i c u l a r  p r o j e c t ,  
i n c l u d i n g  s e e k i n g  the v i e w s  o f  F e d e r a l  a g e n c i e s ,  e x a m i n i n g  
F e d e r a l  laws a n d  p o l i c y  s t a t e m e n t s  f r o m  t h e  P r e s i d e n t , a n d  
F e d e r a l  a g e n c i e s ,  a n d  r e v i e w i n g  p l a n s .  r e p o r t s  a n d  s t u d i e s  
i s s u e d  by F e d e r a l  agencies. 1 5  CFR Part 923,  4 4  Fed.  Reu. 
18590, 1 8 5 9 1  ( 1 9 7 9 ) :  a n d  coaunent t o  1 5  CFR 923.52-( 2 r 4 4  
Fed.  Reg. 18608 ( 1 9 7 9 ) .  - 
P u b l i c  n o t i c e s  o f  t h i s  a p p e a l  i n  t h e  F e d e r a l  Reoister ( 4 8  F e d .  - a. 51677  (November  1 0 ,  1 9 8 3 )  a n d  i n  The W a s h l n a t o n  D a i l y -  
N e w s  ( D e c e m b e r  7 ,  1 9 8 3 )  g r o v i d e d  i n t e r e s t e d  i e d e c a l  agencies - 
an  o p p o r t u n i t y  t o  comment o n  t h e  n a t i o n a l  i n t e r e s t  i n  the 
p r o p o s e d  a c t i v i t y  bu't none  r e s p o n d e d .  The  W i l r n i n g t a n ,  N o r t h  
C a r o l i n a  District O f f i c e  o f  t h e  COE, w h i c h  xas s e n c  a n o t i c e  o f  
t h i s  a p p e a l ,  d i d  n o t  s u b m i t  a n y  i n f o m a t i o n .  L e t t e r  f r o m  
J o a n  a o n d a r e f f ,  A s s i s t a n t  G s n e r a l  C o u n s e l  L o r  Ocean S e r v i c e s ,  
N O M .  t o  S t e v e  S r o w n ,  W i l m i n g t o n  Dis t r ic t  C o r p s  o e  E n g i n e e r s ,  
November 7 ,  1983 .  Commerce also c o n t a c t e d  t h e  D n i t e d  S t a t e s  
Coast G u a r d  a n d  t h e  D e g a r t n e n t  o f  t h e  I n t e r i o r  a n d  i n q u i r e d  
w h e t h e r  t h e y  c o u l d  i d e n t i f y  i n  w h a t  manner  o r  t o  wha t  d e g r e e  
t h e  p r o p o s e d  p r o j e c t  would  c o n t r i b u t e  t o  t h e  n a t i o n a l  i n t e r e s t .  
B e i t h e r  d g e n c y  i d e n t i f i e d  a n y  contribution w n l c n  A p p e l l a n t ' s  
g r o p o s e d  p r o j e c t  would  make t o  t h e  n a t i o n a l  i n t e r e s : .  X f f i d a v i  t 
f r o m  B e r n a r d  C.  Cody,  A t t o r n e y  A d v i s o r ,  Office of t h e  G e n e r a l  
C o u n s e l ,  N O M ,  regarding t e l e p h o n e  . i n q u i r i e s  t o  t h e  U . S . .  
C o a s t  Guard  a n d  the  U.S. D e p a r t m e n t  o f  t h e  I n t e r i o r .  

I n a s m u c h  as n o  F e d e r a l  a g e n c y  i d e n t i f i e d  a n y  n a t i o n a l  i n t a r 2 s t  
t h a t  would  S e  s e r v e d  Sy A p p e l l a n t ' s  p r o p o s e d  m a r i n a ,  I f i n d  
t h a t  t h e  o n l y  n a t i o n a l  i n t e r e s t  to  w h i c h  A p p e l l a n t ' s  p r o  jecc 
w o u l d  c o n t r i b u t e  w o u l d  b e  t h a t  1 i d e n t i f i e d  u n d e r  e l e m e n t  one 
a b o v e ,  i n c r e a s i n g  r e c r e a t i o n a l  b o a t i n g  o p p o r t u n i t i e s  i n  t h e  
coas ta l  z o n e .  The a d d i t i o n  o f  a  s i n g l e  m a r i n a  would c o n t r i S u t e  
m i n i m a l l y  t o  t h i s  n a t i o n a l  i n t e r e s t .  

H a v i n p  f o u n d  a b o v e  t h a t  A p p e l l a n t ' s  p r o p o s e d  2 r o j a c r  would  
c a u s e  a d v e r s e  e f f e c t s  o n  t h e  n a t u r a l  r e s o u r c e s  of N o r t h  
C a r o l i n a ' s  c o a s t a l  z o n e ,  I now f i n d  t h a t  these a d v e r s e  ee tec ts  



are substantial enough to outweigh the project's contrijution 
to the national interest. Theretore, I f i n d  that t h e  Appellant 
has failed to satisfy the second e l e m e n c  of =he regulation. - .._ 

Conclusion 

Because the Appellant must satisfy all four elements o f  t h e  
regulation i n  order for me to sustain his appeal, failure to 
satisfy any one element precludes my finding that Appellant's 
project is "consistent with the objectives or pur3oses of the 
[CZHA] ." Having found that t h e  Appellant has failed to satisfy 
the second element of the regulation, it is u n n e c e s s a r y  to 
examine elements three and four of the regulation. Therefore 
the appeal is denied. 

J 

Secretary of Commerce 


